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[1] The defendant, Corporation of the District of Powell

Ri ver, applies pursuant to Rule 18A of the Rules of Court to
dism ss the claimof the plaintiffs against it. The anended
statenent of claimalleges that the nmunicipality had a duty to
i nspect the lands and buildings of the plaintiffs to ensure
that the construction project being undertaken by the

def endant, Jack Van Zw etering Construction, confornmed with the
Nat i onal Building Code, the British Colunbia Building Code and
t he Muni ci pal Byl aws and Regul ations. The plaintiffs say the
muni ci pality was negligent in the performance of the inspection
of the construction project in failing to require Van

W etering to place and construct their new honme in a manner
whi ch woul d ensure the safe, confortable and proper access to
the house and its garage. The plaintiffs say that they are
entitled to danages as they will incur a loss on sale of the
property because of "restricted use and occupancy of the
residential property including interrupted access and egress by
way of the driveway under certain weather conditions,
restricted access so that elderly and di sabl ed people are
unable to attend the residential dwelling, inability to have
elderly relatives residing in the residential dwelling and | oss

of use of the garage prem ses fromtinme to tine."

[2] In their anmended statenent of defence, the municipality
denies that the driveway access to the plaintiffs' residence
does not conply with its applicable bylaws and that, in any

event, it had no duty to inspect the driveway access of the
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plaintiffs' residence prior to issuing an occupancy permt and
undert ook no such inspection. The municipality also says that
it was not given witten notice of the tinme, place and manner
in which the said damage was sustai ned in accordance with the
provi sions of ss.754 and 755 and of the Municipal Act so the

claimof the plaintiffs is statute barred.

SEQUENCE OF EVENTS

[3] The plaintiffs owm a honme in a subdivision created in
1975. The subdivision consists of 68 building lots. At the
time of the approval of the subdivision, Bylaw nunber 357
adopted in 1963 was in effect. There is nothing in that byl aw
whi ch regul ates the grades of driveways on residential
property. Wile mninmmw dths of roads, |anes and wal kways
are set out in the bylaw, there are no provisions relating to

t he grades of those roads, |anes or wal kways.

[4] The plaintiffs entered into a construction contract with
Jack Van Zwi etering Construction in 1993. Their lot is on
Leslie Crescent and the adjacent hones were relatively |evel
with Leslie Crescent as fill was added to the adjacent lots
before those honmes were built. The plaintiffs say that they
made it clear to M. Van Zwi etering that their residence: "
was to be constructed in a simlar manner to the residences to

the south of our property.” No fill was placed on their |lot so

that their hone lies well below the residences to the south of
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them and well below Leslie Crescent. As a result, the driveway

to their garage is very steep.

[5] A building permt for this property was issued on Apri
13, 1993. According to the records of the Buil ding Departnent,
i nspections were carried out by a building inspector at the
property on the foll ow ng dates:

(a) My 3, 1993 - excavation and footing inspection;

(b) My 25, 1993 - drain tile inspection;

(c) June 22, 1993 - fram ng, rough plunbing, water test

i nspecti on;

(d) August 23, 1993 - final inspection.

A final occupancy permt was issued to the plaintiffs on

Septenber 1, 1993.

[6] On May 10, 1995, the solicitor for the plaintiffs advised
the nmunicipality about the "serious access and egress problent
relating to the property and requested that the municipality
all ow access to its records of inspection "... of this recently
conpl eted construction and in particular the Certificate of
Cccupancy."” There was also a request for a conference with the

bui | di ng i nspector who was responsible for the project.

[7] On May 23, 1995, a letter was forwarded fromthe solicitor
for the plaintiffs serving notice on the nunicipality pursuant
to "Section 55 [sic] of the Minicipal Act" and advising that

the plaintiffs had "learned that the driveway to their new
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resi dence does not conformw th nmunicipal bylaws." The letter
concluded: "This Certificate [of occupancy] should not have

been i ssued and the construction of the residence should have
been hel d up pending resolution of access to the doubl e garage

at the front of the residence."”

STATUS OF THE DRI VEWAY OF THE PLAI NTI FES

[8 The plaintiffs retained a |and surveyor who revi ewed the
gradient levels of the driveway. Using a survey dated February
9, 1995, the land surveyor ascertained that the grade of part
of the driveway which was on the plaintiffs' property varied
bet ween 16. 9% and 25.8% Regarding that portion of the

dri veway which was on city property, the |l and surveyor neasured
the grade at 28% The plaintiffs therefore describe the part
of the driveway on nunicipal property as being: "... the

steepest and therefore the worst area of the driveway ...

[9] Vittorio Birtig, an "engineering technologist” for the
muni ci pality, went to the property to determ ne the grade of
the part of the driveway which was on nunicipal property (from
the property line of the plaintiffs' property to Leslie
Crescent, a distance of 3.1 netres). He calculated the grade
at that point to be 11.8% along the centre line. However, his
di agram al so i ndicates that the grade at the northern edge of
the portion of city property is 2.8% and at the southern edge

is 19%
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MUNI Cl PAL _ACT PROVI SI ONS

[ 10] The provisions in the Minicipal Act which were in effect
for the periods in question were as foll ows:

754. Al actions against a nunicipality for the unlawful
doi ng of anything purporting to have been done by the
muni ci pal ity under the powers conferred by an Act of
the Legislature, and which m ght have been [awfully
done by the nunicipality if acting in the manner
prescri bed by law, shall be commenced within 6 nonths
after the cause of action shall have first arisen, or
within a further period designated by the council in
a particular case, but not afterwards.

755. The nmunicipality is in no case |liable for damages
unless notice in witing, setting forth the tineg,
pl ace and manner in which the damage has been
sustained, is delivered to the clerk within 2 nonths
fromthe date on which the damage was sustained. In
case of the death of a person injured the failure to
give notice required by this section is not a bar to
t he mai ntenance of the action. Failure to give the
notice or its insufficiency is not a bar to the
mai nt enance of an action if the court before whomit
is tried, or, in case of appeal, the Court of Appeal,
bel i eves there was reasonabl e excuse and that the
def endant has not been prejudiced by it inits
def ence.

On COctober 31, 1997, ss. 754 and 755 becane ss. 285 and 286 of
t he Muni ci pal Act.

|S THE CLAIM OF THE PLAI NTI FFS STATUTE BARRED?

[11] In Mddlemss the Muller and Regional District of Central
Okanagan, 33229 (Kel owna Registry) (oral reasons for judgnent
July 23, 1998), Brenner J. dealt with the six nonth [imtation
period provided by s.285 of the Minicipal Act. The plaintiffs
owned a hone which they purchased on April 30, 1993 and which
had received a final inspection on April 27, 1993. 1In July of

1993, there was a heavy rainfall and surface water entered the
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house because the | evel of the ground around the house was
graded towards instead of away fromthe house. As well, there
wer e i nadequate roof drainage facilities and the south
foundation wall had inperfections which allowed water to enter
the hone. The owners wote to the contractor during August,
1993 requesting a rectification of the deficiencies. Further
probl ens were experienced early in 1994. Contact was nmade with
the Deputy Chief Building Inspector who visited the plaintiff's
home on February 2, 1994. A |lawyer was consulted in the fal

of 1994 and, on Novenber 1, 1994, the | awer wote the Regional
District providing notice under the Minicipal Act. Further
notice was given on May 24, 1996 and the action was comrenced

in Cctober, 1996.

[12] At para.24, Brenner J. summarized the |law as foll ows:

It is clear, in ny view, that for the time to conmence to
run a plaintiff nust not only have suffered danages, but
nmust al so, under s.286, be in a position to "give
particulars of the tinme, place, and manner of the
damages”, and "be in a position to know that the
muni ci pality has commtted sone act or has onmtted to do
sonmet hing which nmay make it liable in whole or in part for
t he damage sustai ned by the conplainant.” See Gewal v.
District of Saanich, (1989) 45 MP.L.R 312 at 319.

[13] The plaintiffs took the position that it was not until an
extensive report was received that they appreciated the ful
nature and extent of the construction deficiencies and
structural defects with the hone. Brenner J. noted that the
plaintiffs were clearly aware of the defects in 1993 when they

wote a letter to the contractor requesting rectification and
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that they were aware of a subsistence problemw th respect to
t he house by February, 1994. In the circunstances, he held
that the limtation period cormmence to run in February, 1994
and that, accordingly, the action against the nunicipality was

out of time.

[ 14] I n speaking on behalf of the majority in Kanml oops v.

Ni el sen, [1984] 4 WWR 1 (S.C.C.), WIlson J. described the
appel lant (city) as accepting the proposition advanced at the
Court of Appeal of British Colunbia that the limtation period
starts to run: "... fromthe date on which the plaintiff
actual ly di scovers the damage or should with reasonabl e

diligence have discovered it." (At p.46.)

After discussing the state of the law in England, WIson J.
concluded that, in England, the defendant's negligence:

... has to have manifested itself in the shape of
physi cal damage to the property, e.g., cracks or

subsi stence, before tine starts to run for limtation
peri ods.

Once the damage has manifested itself it is ...

immaterial when the plaintiff discovered or ought
reasonably to have di scovered it.

However, WIlson J. rejects the English authorities and
concl udes that the test in Canada renuains:
by postponing the running of tine until the

écquisition of know edge or neans of know edge of the
facts giving rise to the cause of action. (at p.50)
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[ 15] The discussion in these decisions is pertinent to the
gquestion of when the tine periods set out in ss.754 and 755 of
the Municipal Act start to run. \Wile the purpose of section
755 is to provide notice to a nunicipality so that it may
correct the alleged conplaint and so that it may investigate

t he cause of the damages, it is also inportant to bal ance those
requi renents agai nst the possibility that a municipality wll
escape liability on "technical grounds.” This was not the
intent of this provision: Wst v. Mntreal (1912), 9 DL.R 9
(Que. S.C), and Killeleagh v. Brantford (1916), 38 OL.R 35
(Ont. C.A). However, the purposes of both sections are to
provide the municipality with sonme certainty as to what clains
may be brought against it. Wile the limtations set out in

t hese sections are nore stringent than are set out in nmany
other statutes, there is a long history of Canadian courts
uphol di ng these deadlines if the facts support the proposition
that the plaintiffs had actually discovered the damage or could

have, with reasonable diligence, discovered the damage.

[16] In this case, the problemw th the driveway was

i medi ately visible to the plaintiffs. Fill had not been added
to the lot in accordance with their request. Accordingly,
their house was well bel ow where they thought it would be and
wel | bel ow the houses on adjacent lots. As a result, their

dri veway canme down off Leslie Crescent at a steep grade in
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order that it could neet up with the entrance to their garage.
Wil e the exact grade of the driveway may not have been known
to the plaintiffs in 1993, the steepness could not have been

m ssed by them when they took occupancy of their new hone.
Knowi ng of the damage when they took possession in Septenber,
1993, they waited sone 20 nonths before their solicitor wote
on May 10, 1995 and on May 23, 1995 to provide the notice

requi red under s.755. Under the test that is set out in the
Kam oops v. N el sen decision or even under the nore stringent
test set out in England, it is clear that the plaintiffs did
not take the steps required of themeven though they were fully
aware of the damage conpl ained of. Know ng what they did, they
did not commence an action within the six nonth tine period
stipul ated under s.754 of the Minicipal Act. Having not

provi ded notice and having not conmenced an action within the
time periods set out in ss.754 and 755 of the Minicipal Act,
the plaintiffs are not able to maintain their action against

the nmunicipality.

[17] While | cannot find that Powel| River has been prejudiced
inits defence by virtue of the delay, | amsatisfied that the
plaintiffs have not advanced a "reasonabl e excuse" for their
delay in providing notice and, accordingly, this is not an
appropriate case to relieve the plaintiffs fromtheir failure

to provide the notice required under s.755 of the Muinici pal
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Act. There was no suggestion that nunicipal council had
designated a tinme beyond six nonths and, accordingly, the six
month limtation period provided by s.754 applies. As well, it
is clear that the plaintiffs are not in a position to rely upon
s.21.1 of the Law and Equity Act for relief: see Lloyd v.

Ri chards (1985) 67 B.C.L.R 22 (B.C.S.C.). Accordingly, the
claimof the plaintiffs against the defendant, Corporation of

the District of Powell River, is dismssed.

[18] Even if | amincorrect in this finding, | amsatisfied
that there was no duty inposed upon Powell River to inspect the
grade of the portion of the driveway which was on the property
owned by the plaintiffs or to warn the plaintiffs of the steep

grade of their driveway.

DUTI ES ONED BY A MUNICIPALITY TO AN OMNER

[19] In Kam oops, supra, WIson J. described the obligations on
a municipality as foll ows:

The by-1aw prohi bited construction wi thout a building
permt, provided for a schene of inspections at

vari ous stages of construction, prohibited occupancy
W t hout an occupancy permt and, perhaps nost

i nportant, inposed on the Building Inspector the duty
to enforce its provisions.

It seens to nme that, applying the principle in Anns,
[ Anns v. Merton London Borough Council [1978] A C.
728] it is fair to say that the city of Kanl oops had
a statutory power to regulate construction by by-I|aw.
It did not have to do so. It was in its discretion
whether to do so or not. It was, in other words, a
"policy" decision. However, not only did it make the
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policy decision in favour of regulating construction
by by-law, it also inposed on the city's Building

| nspector a duty to enforce the provisions of the by-
| aw. This would be Lord W1 berforce's "operational"”
duty. Is the city not then in the position where in
di scharging its operational duty it nust take care
not to injure persons such as the plaintiff whose
relationship to the city was sufficiently close that
the city ought reasonably to have had himin

contenpl ation? (at p.27)

The city's responsibility as set out in the by-I|aw
was to vet the work of the building and protect the
pl ainti ff agai nst the consequences of any negligence
in the performance of it. In those circunstances it
cannot, in ny view, be argued that the city's breach
of duty was not causative. The builder's negligence,
it is true, was primary. He laid the defective
foundations. But the city, whose duty it was to see
that they were renedied, permtted the building to be
constructed on top of them The city's negligence in
this case was its breach of duty in failing to
protect the plaintiff against the builder's
negl i gence. (at p.29)

I n accordance with the test set out in Kam oops, it is

t herefore necessary to ascertain, firstly, whether this
muni ci pality used the statutory power available to it to
regul ate construction and, if so, what construction and
secondly, whether it nmade a policy decision to inpose on the
muni ci pality's building inspector a duty to enforce the

provi sions of the bylaw so as to create an "operational duty”
owed to the plaintiffs as owners of the property being

i nspect ed.
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BYLAW 989 (PASSED 1980)

[20] At the tinme the plaintiffs' house was constructed, byl aw
989 dealing with the adm nistration and enforcenent of the
Bui Il ding Code was in effect. The recital to that byl aw noted:

WHEREAS Section 740 of the Minicipal Act, R S.B.C 1979,

c. 290 and Regul ati ons nade pursuant to that section

provi des that the National Building Code of Canada 1977 as
anended and as adopted by the Province and the British

Col unmbi a Buil di ng Code 1972 as anended apply to The
Corporation of the District of Powell River.

Under the bylaw, "Building" was defined as neani ng any
structure or portion of a structure which is used or intended

for supporting or sheltering any use or occupancy.

[ 21] Under s.2.1 of the bylaw, the provisions of the bylaw were
to apply to:

(a) the erection, construction, naintenance, noving,
demol i tion and safety of any buil ding; :

(c) the design and construction of any bU|Id|ng
constructed on site or assenbled as a factory-built
unit or conponent;

[ 22] Under ss.4.3 and 4.4 of the bylaw, the duties of the
bui l di ng i nspector were described as foll ows:

The Buil ding Inspector shall receive applications, and
approve any draw ngs and specifications and shall issue
Building Permts for the construction, alteration, renoval
or denolition of any building.

The Buil di ng I nspector shall
(a) inspect all buildings or structures during the
course of construction, alteration or repair;
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(d) hear and determ ne any question which relates to
whet her any net hod of construction or any
materials used in the erection, alteration, or
repair of any building conformto the
requi renments and provisions of this by-Iaw

[ 23] There was nothing in this bylaw which dealt with the
grades of driveways or the grades of roads within a

subdi vision. In the absence of such provisions, there was no
duty inposed on nunicipal enployees to check the grades of
roads or driveways or the access between the two. As well, it
is clear that the bylawrelates only to "buildings.” There is
nothing in the bylaw which woul d suggest that the bylaw in any
way dealt with what m ght surround a building on a |ot,

i ncl udi ng such things as sidewal ks, driveways, etc.

[ 24] The 1992 British Colunbia Fire Code and British Col unbi a
Bui | ding Code were in evidence. The National Building Code at
the time was not. Counsel for the plaintiffs submtted that
the recital in bylaw 989 had the effect of incorporating the
Nat i onal Buil ding Code and the British Col unbia Buil di ng Code
into the duties of inspection inposed under ss.4.3 and 4.4 of
the bylaw. Firstly, it should be noted that there i s nothing
in the recital that incorporates the provision of the British
Colunmbia Fire Code. Secondly, there is nothing in the British
Col unbi a Buil di ng Code whi ch incorporates by reference the
provi sions of the British Colunbia Fire Code. Thirdly, there
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is nothing in either the British Colunbia Fire Code or the
British Col unbia Buil ding Code which establishes or deals with
the grade of that portion of a driveway which is on private

property or that portion of a driveway which is on city

property.

[25] The British Colunbia Fire Code (1992) defines the "neans
of egress" as:
: a continuous path of travel provided for the
escape of persons fromany point in a building or
cont ai ned open space to a separate buil ding, an open
public thoroughfare, or an exterior open space
protected fromfire exposure fromthe building and

havi ng access to an open public thoroughfare. Means
of egress includes exits and access to exits.

Section 2.7.1.1 of the Fire Code provides that the nmeans of
egress: "... shall be provided in buildings in conformance with

the B.C. Building Code."

[ 26] The British Col unbia Buil ding Code sets various

requi renents regarding gradients. Section 3.4.6.6 deals with
t he maxi mum gradi ent of "ranps" within buildings. Section
3.4.6.6.(1)(d) also sets the maxi num gradi ent for "every

exterior ranmp" at 10%

[27] While the definition of "egress" contained in the British

Colunmbia Fire Code may well include a driveway, it is clear
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that the "neans of egress"” referred to in that Code and the
requi renent that the neans of egress be in conformance with the
British Colunbia Building Code only refers to nmeans of egress
Wi thin buildings. There is nothing in the British Colunbia
Fire Code which deals with the grade of continuous paths of

travel once a person is outside a building.

[ 28] Even assum ng that the reference in s.2.7.1.1 of the
British Colunbia Fire Code is to neans of egress inside of and
outside of buildings, there is nothing in the British Col unbi a
Bui | ding Code dealing with driveways or sidewal ks. The
Bui | ding Code only deals with "ranps” within buildings and the
maxi mum gradi ent for "every exterior ranp." The use of the
word "ranmp" cannot be extended to nmean a driveway, sidewalk,

| awn or any ot her surface over which people mght travel in
order to nove froma building to an "open public thoroughfare."
Accordingly, the recital making the National Building Code of
Canada and the British Colunbia Building Code applicable to
this municipality does not affect the question of the duty

i nposed on a building inspector to inspect the grades of
streets, driveways on private property or that part of the

driveway which is in between.

[ 29] Byl aw 989 al so nmust be restricted to buildings: their

erection, construction, maintenance, noving, denolition and
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safety. The common law right to build a building on a | ot and
to develop that | ot cannot be taken away or affected by a
statute or a bylaw unless the bylaw is expressed in clear

| anguage: see, for instance, Re Bridgman and Toronto [1951]

O R 489; Open v. Roberts (1924) 26 OWN. 367 aff'd at [1925]
S.C R 364; and 3 over v. Sam Kee (1914) 20 B.C. R 219. The
provi sions of Byl aw 989 woul d not have allowed the building

i nspector to refuse an occupancy permt on the basis that the
dri veway was too steep or not steep enough, was conposed of

i nappropriate material or was other than in accordance with the
desires of the nmunicipality as expressed by the building
inspector. In the absence of a provision which would regul ate
the grades of driveway on private property or the grades of
that part of a driveway which is between the driveway on
private property and a street, the municipality could not

regul ate the driveway of the plaintiffs.

[30] At the sanme time, in the absence of a provision requiring
the building inspector to inspect anything other than "the
building” - its "erection, construction, maintenance, noving,
denolition and safety” - the plaintiffs could not |look to the
muni ci pal ity because the building inspector failed to inspect
and draw to their attention of the plaintiffs the grade of
their driveway. There was no obligation inposed by byl aw 989

requiring the building inspector to check to see whether this
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driveway was in accordance with the desires of the plaintiffs.
Accordingly, the municipality is correct in submtting that
there was no duty to inspect any part of the driveway | eading
to the plaintiffs' residence prior to issuing an occupancy
permt. Accordingly, in the absence of a duty to inspect and
in the absence of a duty to warn, the nunicipality cannot be
found liable to the plaintiffs. The question that then arises
is to the extent to which a bylaw passed in 1989 affects this

subdi vi sion created in 1975.

BYLAW 1331 (1989)

[31] This byl aw was passed in 1989 and remains in effect. It
is entitled a "Subdivision Servicing Bylaw' and deals with
topi cs such as | ot standards, dedication of park |and,
hi ghways, servicing requirenents, and service |levels. As part
of Schedule "A" (design criteria, specifications, and standard
drawi ngs), there are provisions dealing with the design
criteria of roads and of sidewal ks. The byl aw sets out the
"maxi mum | ongi tudi nal grades" relating to | ocal residential
streets, limted local streets, collectors, industrial and
commercial streets, and arterials. For instance, the maxi num
grade for a "local residential street"” is set at 12% (s.2.5.3).
Under s.2.5.1.5 ("Driveways"), there is a provision that:

Each | ot created by devel opnent nmust have sufficient road

frontage to accommodate the construction of a standard

driveway access to the follow ng specifications, and the
appl i cabl e standard draw ng:
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No "maxi mum | ongi tudi nal grades" are set out for driveways.

[ 32] However, "driveways" are nentioned in the design criteria
for roads and sidewal ks. For instance, there is a provision
that driveways in urban devel opnments with "barrier style curbs”
will require curb and sidewal k "l et downs" to "Minicipa
Standards.” There is also a provision that all wurban
residential driveways will have a mninumw dth of 4.0 netres
and that driveways |ocated on corner |ots should be no cl oser
than 15.0 netres fromthe corner of the | ot nearest the
intersection. There is further provision that: "Al driveway
accesses shall be designed to permt the appropriate vehicul ar

access for the zone, w thout "bottom ng-out" or "hangi ng-up."

[33] Included within the design criteria for sidewal ks, curbs,
etc. are the follow ng provisions:

2.6.3 The grade of the sidewal k(s) shall be consistent
with the grade of the road.

Resi dential driveway accesses shall be
restricted to a mninmum 10.0m fromthe property
line adjacent to the intersection with an
arterial road, and no closer than 6.0m from any
intersection as neasured fromthe property line.

[34] Dealing further wwth "sidewal ks, s.3.6.2.1(p) provides:

The property edge of sidewal k crossings shall be
depressed, if necessary, a maxi nrum of 100mmto neet
existing driveway |l evels. The length of private crossings
shal |l be not |ess than 4m
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Al'l crossing | engths specified shall be neasured at the
property edge of the sidewal k.

[ 35] Counsel for the plaintiffs relies on s.2.5.1.5 of the
byl aw i n support of the proposition that there is a duty on the
bui |l di ng i nspector to inspect the grade of both parts of the
driveway. Section 2.5.1.5 provides that:
The maxi num grade on a driveway access to a |ocal road
shal | be 15% The maxi nrum grade for a driveway access to

pollectpr and arterial roads, and in all comercial and
i ndustrial zones, shall be 10%

[ 36] The subm ssion of the nmunicipality regarding the effect of
byl aw 1331 is that, firstly, the effect of the bylaw is not
retroactive and, secondly, in any event, s.2.5.1.5 of the byl aw
does not deal with residential driveways but deals only with
that portion of a driveway which is found on muni ci pal

property. Accordingly, any references to "driveway access" do

not include the portion of the driveway which is on private

property.

[37] The subm ssion of the plaintiffs is twofold: bylaw 1331
was in effect when their | ot was devel oped and therefore
applies and s.2.5.1.5 of the bylaw deals not only with that
portion of the driveway which is on mnunicipal property but also
that portion of the driveway which is on their property. The

plaintiffs submt that, because s.2.5.1.5 applies to their
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property, the building inspector was obligated to assure

hi msel f that the maxi mum grade on all of the driveway was no
nmore than 10% that he had a duty to warn them about the excess
grade of their driveway and that the occupancy permt should
not have been issued in view of the maxi num grades on the

dri veway bei ng exceeded.

[38] The Municipality relies on s.993 of the Minicipal Act to
say that byl aw 1331 does not have a retroactive affect.
Section 993 deals with applications for subdivision and

provi des that any new bylaws will not be retroactive if an
application for subdivision has been received and the
subdi vi si on process has been conpleted within 12 nonths.
Counsel for the nunicipality cites the decisions in Cenam
Constructions Ltd. v. British Colunmbia (Mnistry of
Transportation and H ghways) (1995), 5 B.C. L.R (3d) 214
(B.C.S.C.) and Fernco Devel opnent Ltd. v. Nanaino (City) [1990]
B.CJ. (QL.) No. 2906 (B.C.C.A) in support of its subm ssion
That section and those decisions deal with applications for

subdi vi si on

[39] Section 993 is not applicable to the question of the
status of buildings being constructed on lots within a
subdi vi si on when new buil ding byl aws are enacted. Section 970

of the Municipal Act provides protection for existing buildings
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or buildings which are being constructed in accordance with
building permts issued prior to the adoption of a further

buil ding bylaw. A review of that section and the deci sions
dealing with that section allow ne to conclude that bylaw 1331
woul d apply to any applications for building permts nmade after

t he enactnment of the bylaw in 1989.

[40] In this case, bylaw 1331 did not have a retroactive effect
on the subdivision requirenents for this 1975 subdi vi si on.
However, while bylaw 1331 could not retroactively affect the
maxi mum | ongi tudi nal grades of the streets, curbs, sidewalks
and the space between the local roads and the |ot |ines of
existing lots already created in the subdivision, it would have
been possible for bylaw 1331 to affect the grades of driveways
on lots not already devel oped and not already subject to

buil ding permt applications. Accordingly, it is necessary to
review byl aw 1331 to ascertai n whether the maxi num grades of
that portion of the driveway on the ot of the plaintiffs was

regul ated and affected by the provisions of bylaw 1331.

[41] There are several affidavits filed on behalf of the
muni cipality relating to this question. 1In his affidavit,
Jim G eenwood, Director of Engineering Services, indicates that

the followng is in effect at the present tine:
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(a) "Generally, bylaw 1331 regul ates the construction of
such services up to the property line of individual
| ots, but does not regulate the construction on
private property of services such as sewer |ines or
storm drai ns which connect to nunicipal services."
(b) "Powell River has no bylaw in place which regul ates
the construction of driveways on residenti al
property, or the gradient at which such driveways can

or should be constructed.™

[42] G no Francescutti, Chief Building Inspector for the
Muni ci pality, deposes as foll ows:

At the tinme the plaintiffs' was constructed, the Powell

Ri ver Buil di ng Departnent did not conduct inspections to
check driveway gradients on private property at any tine
prior to the issuance of an occupancy permt. The gradient
of driveways on residential property is not regul ated
under the provisions of the British Col unbia Buil di ng
Code, and the Building By-law did not require the building
i nspector to inspect the gradient of driveways being
constructed on residential property.

. At the tinme of the construction of the plaintiffs
resi dence the Powel | River Building Departnent did not
review or inspect the elevation of the main floor of a
house or garage, and its relationship to the el evation of
t he surrounding property, or its relationship to the
el evation of the street, either at the building permt
approval stage or during inspections. Powell River's
Zoni ng By-law contains regul ations for the m ni num set back
of buildings fromproperty lines and for the maxi num
hei ght of buildings. Those provisions are enforced by the
District's Building Departnent and the District's Planning
Coordi nator, and the plaintiffs' residence conplies with
t hose regul ati ons. However, as of 1993 the el evation of
the main floor of a house or garage in relation to the
surroundi ng property was consi dered by the Buil ding
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Departnent to be a matter for the owner and builder to
deci de upon

[43] The position taken by the plaintiffs is that the
muni ci pality has interpreted its own bylaw to regul ate the
maxi mum grade for that part of the driveway which is not on
muni ci pal property. In support of that subm ssion, they cite a
portion of council mnutes dated March 11, 1996 where vari ance
of the provisions of bylaw 1331 was allowed: "... by waiving

t he 15% maxi num grade requirenent for a private driveway."
There is not sufficient informati on before ne which would all ow
me to conclude that the municipality is interpreting and
enforcing bylaw 1331 in this way. |In any event, if it is
interpreting it in this way, it is interpreting it wongly.

Any such interpretation and enforcenent would be subject to a

successful chall enge.

[44] While there are provisions dealing with the width of and
the location of "driveway accesses", it is clear that these
references all relate to that portion of the driveway which is
between the lot line and the |ocal road. This part of the
driveway is on nunicipal property. |If it had been the
intention of the nmunicipality to deal with all portions of the
driveway, then the words "access" or "accesses" would be
superfluous. As well, all references to "driveway accesses”

relate to that part of the driveway which is on nunicipa
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property. The references are to frontages necessary to
accommodat e driveways, to sidewal ks, to | et-downs, and to the
relation of driveways to nunicipal roads and to intersections.
There is nothing in bylaw 1331 which would allow nme to concl ude
that this bylaw was intended to deal with that part of the
driveway which is on private property even though byl aw 1331
governed the building which was constructed on behal f of the

plaintiffs in 1993.

[ 45] However, the provisions of bylaw 1331 apply to the
"driveway access", being that portion of the driveway which is
on nmuni ci pal property. Accordingly, the nmunicipality nust
conply with all sections of the bylaw dealing with "driveway

access. "

[46] The evidence before the Court was that the | and surveyor
retained by the plaintiffs neasured the grade of the driveway
access at 28% and the enpl oyee of the nunicipality neasured the
grade at the centre line of the driveway access at 11.8% (at
the sane tinme noting that the gradient ranged from2.8% at the
northern edge of the driveway access to 19% at the southern
edge of the driveway access). Section 2.5.1.5 provides that

t he "maxi num grade on a driveway access to a | ocal road" nust
be no nore than 15% There is nothing in that section which

would lead me to conclude that it is the "centre |line" of the
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driveway access which is to be neasured. Rather it is the
maxi mum grade on a driveway. This can only be interpreted as
referring to the maxi mum grade on any part of a driveway access
and not only to the grade at the centre Iine of the driveway

access.

[47] Because it was contained within bylaw 1331, there was a
duty inposed upon the building inspector to assure hinself that
t he maxi num grade on the driveway access was no greater than
15% The plaintiffs can require the municipality to bring the
maxi mum grade on the driveway access adjacent to their property
in accordance with the provisions of section 2.5.1.5 of byl aw
1331. However, that is not the matter which is before the
court in this action. Rather, the plaintiffs' claimfor
damages that will occur in the future on the sale of their
property. There is no part of their claimwhich relates to
damages already suffered as a result of the "driveway access"
bei ng other than in accordance with bylaw 1331. Nor is there
anything to suggest that the plaintiffs have already suffered
damages as a result of their driveway access being other than
in accordance with the provisions of s.2.5.1.5 of bylaw 1331.
There is also nothing to suggest that the property is about to
be sold. The nmunicipality nust rectify any grade problem which

may exi st on the driveway access prior to sale.
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[48] There is also nothing to suggest that the failure of the
bui l ding inspector to draw to their attention any deficiencies
regarding the driveway access in any way led to the plaintiffs
to assune that the grade of the portion of the driveway on
their property was appropriate and in accordance with their

wi shes. It would be speculation to assunme that and nothing is
said by the plaintiffs in that regard. Any deficiencies in the
driveway access have not in any way affected or exacerbated the
damages which may or may not be available to the plaintiffs as
agai nst the defendant, M. Van Zwi etering. Any deficiencies in
the driveway access have not caused danage to the plaintiffs.
Any damages they have flow fromthe actions of M. Van

ZW etering. There was no duty inposed upon the nmunicipality to
nmoni tor the arrangenent reached between the plaintiffs and M.
Van Zwi etering as it related to whether fill was added to the

| ot or whether, as a result of the failure of M. Van

W etering to add fill, the portion of the driveway on property
of the plaintiffs had a grade which was in excess in the
opinion of the plaintiffs or in excess of the grade of 15%

which was in effect for the driveway access adjacent to their

property.

[49] In the circunstances, the claimof the plaintiffs as
agai nst the defendant, the Corporation of the District of

Powel | River, is dismssed. That defendant will be entitled to
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its their costs on a party and party (scale 3) basis. The
trial of the action of the plaintiffs against the defendant,
Jack Van Zwi etering is scheduled to proceed this nonth.
Accordingly, I will leave to the discretion of the trial judge
whether it is appropriate in these circunstances that an order
be made pursuant to the provisions of Rule 57(18) of the Rules

of Court.

"G D. Burnyeat, J."

M. Justice Burnyeat
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